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*OGC Has Reviewed*
Chief, NEA 21 January 1953

Office of the General Counsel
Violations of International Copyrights

REFERENCE: Memorandum from Chief, HEA to Gensral Counsel dated 26 September 1952
Subjects Request for Information and Chidance re Copyrightn.

1. Xou have requested our advice in connestion with certain
problems respecting the international protection of copyrighted
miterisls., You stete that questions have arisen in comneetion with
a project activity in India centered ahout & writers! group engaged
in the repreductien of such materials for propaganda distribution,

2. Our discussion of the questions presented is not directed
specifically to the geographic area with which Yyou are congerned
since the comsiderations involved are more widely appliesble,

3, Underlying the prohlems you raise 1s, of course, a neces-
sary assumplion of the existence of effective copyright protection
for the materials your group propeses to reproduce. In each ine-
stance the nature and the extent of protection will be determined
by the law of ke country where protection is sought, without regard
to the sxtent and mode of protection in the ¢owntry of original
publication. I Ladas, The International Protection of Like and
Arti stic 36, THac onpany, 1038).  Acco s 16
is not the law of the United States but the law of the eountry of
reproduction with which you migt concern yoursel! in the event you
anticipate reproduction of copyrighted materisls. The protection
of claims to copyright finds its souree in sither the internal law
of the country of reproduction or the Internabional Copyright Cone
vention to which the country of reproduction may be a participating
sijmatory,

he I¢ is impovsible for us at this time to assess the 1ikeli-
hood of an asserdion of the right to protection without greater
knowledge of local circumstances. HNor can we profess to advise you
whether a particular publication would constitute an infringement
of copyright under the laws of a foreign nation. To do mo would
require familiarizmetion with fereign statute and case law beyond
the zoope of this office to widertake, ¥e would be pleased, how-
8ver, to render such assistance as we can and, where necessary, to
obtain outside counsel for expert advice o spacifie problems,

5. Accordingly, your field activity mast furnish you with more
exact information on the existence of copyright and must assess for
you the likelihood that the author whiose works are protected wonld
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seek io assery this protection. Needleas to say, if an infringement of
& protected clain to copyright is commitied, legal recowrse will lie for
cuompensatory damages, civil injunction or criminal penslties,

6« Paragraphs 2, 3, and 4 of your memcrandum ask more specifie
questions all of which are related to the determination of whether in
fact an infringement has occurred. As & general rule reproduction of
protected copyrighted materials im prohibited even though full eredit
is given the sourge and proprietary intersst. The followlng consideres
tions may be pertinent with respect to the fundamental nrobvlem of what
conatitutes an infringenent., ‘

as Notice of copyright does not serve to protect the

oxnregsion of ideas or thoughts or the ideas or thoushts
themselves, but rather, to the extent of originality, pro-
tects the order or combination of ideas, Therefore, only -
the original part of a publieation ie pretected by copy-
rights; and no infringement ¢an result from the reproduetion
of noneoriginal matler. A rule or reason must apply in dew
termining whether a mere change of words or paraphrasing will

- prevent infringement when the ordginal order or combination
of idess is reproduced.

be The similarity or identity between two works does
not of itself make one an infringewent of the other. The law
doss not prohibit independent arrival at the exact combination
of ideas or expressions which hes heen copyrighted. Achusl
copying muat be made for an ingringement to exist, for were
prioridly in time dees not confor the benefits of conyright.

¢. Copying which is an infringement mist he something
wiiich ordingry observsation would cause to be recognized as
having been taken from the work of mnother, Attaniion should
be focused upen quality and value in determiming whether a sub-
stantial part of what is copyrighted has besn taken directly
or indireetly, If this is affirmatively snswered, diffsrence
in form, size, details, differcnce in medium of expresaion, or
variation in purpose become immateriel. The prospective use
of vopled material is similarly of no conseguence,

d. The exclusive right of reproduction is circunseribved
by the doctrine of "falr use." The eopyright holder on pub-
lishing his work is presumed to intend certain uses of his
work depending upen its nature. Such use is technically fore
tidden by law, bul ig allowed as reasonable and cusbomary end
is presumed to have been tacitly intended by the copyright
OB
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1. Fair quotatione for the purposs of review
of & work gonatitute "fair use, HNecessarily, the
waork may net be substantially reproduced or attrie
tuted to another awthor, In each case it is a ques—
+ion of fact whether the gquotation is feir, depsnd-
ing upon the nature and purpose of the gquotation,
the quantity guotad and the degree 1o which the quo-
tation may prejudice or supersede the origingl work.

2, I ia presumed that utilitarian use of
neborials as & source of information is intanded
whan such materials are the remilt of methanical
rather than imaginative effort. Copying of ihe
meterial is permissidle although the arrangerent
and selection may not be duplicated unless Lhs
nature of the work makes the latter imposyibla,

. 3, It is entirely proper to take suggestlons
from previous worke, The original work nay shine
lata new crestive thought. UDovelopment of a creative
sugeestion would constitute fair uze,

L. A brief synopsis of a copyrighted work i
falr use, wheiher given in a revisw or as separzle
maherdal.

7. This offics can well appreclate the extent to which timsliness
affects the worth of your project activities. If it is eagentiel to the
guocens of its scbivities that your group publish without prior consent,
11 must be prepared to sustein the risk of iniringement prosesdingse
Your memorsndwy suggests that a great deal of your work may not conntlie
tute infrincement inasmch ss it is edited, parsphrased, and reuritien
$0 suit your peculiar purposes. Asmwring further thet an anthar holding
the proprietary interest in s copyright sesks to aasert a olain to proted-
tion, there necessarily will be genuine legal questions involved in dew
termining against whon ihe remedy liea and from & practical standpoint
whether the remedy is worth anything, This is particularly so besmuze
it sppears that the ralationship of your group with this Agemey cannot
be traced and many of the functions of your group are non-ropetitive.

8, This office wuld be pleased to discuss with you any further
specific problems which may arlse,
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